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To regulate Commerce with foreign Nations, and among the several
with the Indian Tribes;

i::egoan:icrcc Clause has become the greatest source of federal power
under the Constitution. Congress had no power to n:gula{e comrfu::cef
under the Articles of Confederation, and the states acted in a van:ty o
ways to restrict the flow of commerce between one anotl.ler, "I'h::i du;sl er
Supreme Court case to deal with the Commerce Clause fnvolv.e e po
of states to grant monopolies over steamboat navigation in their ;va:_:n':yds‘.e
In that case, Gibbons u Ogden (1824, Chiel'Jusuce‘]ohn Marshall [:-m ine N
commerce power broadly to include uanspomoo'n, rather thal} ting
to buying and selling, and struck down New York's monopoly for
steamboats. This ruling increased the po:i'et of Congress to regulate
i erce and create a national economy. )
mmr;{'zt:\?:?om the 1890s to the 19305.'h the Supreme C::r:l ::mwtcndy
imi ility of Con, to regulate the economy ust
l::::lnt::c: ;l;w:yr. Critinsg:;::ged that Congress was using the cox:merdc;
power to pass laws on social welfare, an area traditionally reserveel ::h h
states. In United States n E.C. Knight Company (1895), the Court h 4
manufacturing was not part of interstate comn.xu.'ce and could not [ed .
regulated under the Sherman Antitrust Act. Similarly, th.e Court rttll1 ed in
Hammer . Dagenhart (1918) that the commerce power did not :ku dnnzt:(hc
Congress to prohibit child labor. The Supreme Cou_n. also stru . ovi\;\ca’
National Industrial Recovery Act (NIRA), a centerpicce of t.he. eswh‘ o
legislation, as an unconstitutional use 3(2; the commerce power in Schec

ion n United States (1935). )
m%?:ﬁngg;:ogw Supreme Court began to uphold glcw Ds‘c:;.\o::;nomlc

s as a valid exercise of the commerce power. Some

fm that this change came because President Fm:klm Roose.velt, o
frustrated by the Court’s previous rulings, proposed a coun-packldx:g" go "
to expand the Court with his own nominees. For se_vcral decades the
routinely supported the federal government's exercise of the conu;ler::hee
power. In United States n Darby Lumber Company (1941), for exampie,
Court overturned Hammer and ruled that Congress had the power to

regulate wages and hours of workers engaged in interstate commerce.

- homes in the Southeast to new lands in the West. About four thousand
- Cherokees died on the Trail of Tears to present-day Oklahoma.

> Knee, South Dakota, in 1890.

" US. citizenship in 1924, and they remain dual citizens of both the United

Article I « 49

The Supreme Court even upheld the use of the commerce power to
justify the Civil Rights Act of 1964, which forbade racial discrimination in
public accommodations—such as hotels and restaurants—that were privately
owned. Previous court rulings had established that Congress could not
prohibit private discrimination under the Fourteenth Amendment.
However, because hotels affected interstate commerce, the Supreme Court
upheld the ban on discrimination in those facilities in Hears of Atlanta Motel
a United States (1964).

But the Court signaled a major shift in its application of the
Commerce Clause in United States u Lopez (1995). The Court held that
Congress had not shown a suflicient connection with interstate commerce
when it passed a 1990 law creating gun-free school zones. And in United

States u Morrison (2000), the Supreme Court again struck down a statute
passed under Commerce Clause authority. The Court ruled that the
Violence Against Women Act, which allowed victims of gender-based
iol to sue for damages in federal court, did not bear a sufficient
relationship to interstate commerce to be upheld, despite the factfinding
record of Congress to the contrary.

Besides regulating trade between states, the Commerce Clause is also
the principal source of federal authority regarding Native Americans. The
Supreme Court defined the legal status of Indian tribes in Cherokee Nation n
Georgia (1831), in which Georgia tried to exercise jurisdiction over
Cherokee land and people. As one of the “Five Civilized Tribes,” the
Cherokees had adopted white people’s laws and customs, including owning
staves. Chief Justice John Marshall held for the Court’s majority that Indian
tribes were “domestic dependent nations,” and the next year in Worcestern
Georgia struck down Georgia's regulation of the Cherokees as
unconstitutional under the Commerce and Treaty Clauses. .

President Andrew Jackson refused to enforce the decision. Under the
federal Indian Removal Act, the Cherokees (along with the Choctaws,
Chickasaws, Creeks, and Seminoles) were forcibly marched from their

Native Americans in the West fared little better. In 1867, all tribes were
forced to live on reservations and abandon their traditional way of life.
Uprisings were all eventually defeated. Almost three hundred years of
“Indian Wars” ended with the massacre of two hundred Sioux at Wounded

Since 1871, Congress has ceased making treaties with Indian tribes,
although previous treaties remain in force. American Indians were given

“If it Is Interstate
commerce that
feels the pinch, it
does not matter
how local the
operation that
applies the
squeeze.”
—Justice Robert
H. Jackson

States and their tribe. In 1968, Congress passed the Indian Civil Rights Act,
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Chief Joseph led his
Nez Perce tribe on a
thousand-mile march
Jrom Oregon to
Montanain 1877,
trying to escape to
Canada, but they
surrendered and were
sent to Oklahoma.

“My heart is sick
and sad.... I will
fight no more
forever.”

— Chief Joseph
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which made certain provisions in the Bill of Rights applicable to tribal
governments. As of the 2000 census, less than one percent of the U.S,
population is Native American.

To establish an uniform Rule of Naturalization, and uniform Laws on
the subject of Bankruptcies throughout the United States;

The original Constitution did not define citizenship. Only when the
Fourteenth Amendment was added in 1868 did the Constitution promise
citizenship to “all persons born or naturalized” in the United States—
although that did not include Native Americans. Section 8 does give




U.8. v. Loper, 1985
CHIEF JUSTICE REHNQUIST delivered the opinion of the Court.

In the Gun-Freo School Zones Act of 1990, Cong made it a foderal offense “for any individual knowingly

to possess a firoarm at a place that the individual knows, or has ble causs to beliove, is a school
zone.” The Act neither regulates a commercial activity nor contains a fry Encno- ion be
connected in any way to interstate commerce, We hold that the Act 1s the authority of C: "[do

regulate Commores . . . among the several States. .. * U.S. Const., Art. 1, 8, cl. 3.

s:ginrmnan inciples. The Constituti t wu.‘o%nv_w. of tod p Seo
U.S. Const., Art. I, 8, As James Madison wrote, *(tThe p ted by the p 1 Constitution to the
federal government are faw and defined. Thoze which are 8 35&: F tho msno t

E::nmomn.-»o The Federalist No. 45. ?835 i divisi o& thori -ﬂna dopted by
the Fi ion of our fund 1 libertiea." Just as the 855&8_ and E&noug of
the 80&5»8 enmnn_—ua o». the Federal G gerves to p the of ive power in
any one branch, a healtk J of power batween the mBSa and the Federal Government will reducs the

risk of tyranny and abuso from either front.

The Constitution delegates to Congress the power *[t}o regulate C with foreign Nations, and among
tho severa] States, and with the Indian Tribes.” U.S, Const., Art. I, 8, cl. 8, The Court, through Chief Justice
Msnn.g_.nu. first defined tho nature of C ' voialn Gibbons v. Ogdon, 9 Whaat. 1, 189-190
18

.9958.8 Eu.moﬂ_us.:«‘ is ﬂ.wmh. but it is something more: it is intercourse. It describes the
and parts of nati inallits b hes, and is Inted
by ﬂudunnvn.n rules for carrying on that intercourge.”
The commerce power “is the power to regulate; that is, to prescribe the rule by which commexrce is to be
governed, This power, like n: o»wn_d vested in Congress, is 85_._30 in itself, may be exorcised to its utmost
ougur and acknowledges no tions, other than are prescribed i in the constitution." The Gibbons Court,
knowledged that limitations on the power are inh in the vary language of the

In Wickard v. Evﬁu.m-oneg pheld the app of d to tho A Itural Adjustment Act
of 1938 to the producti ption of home-, grown wheat. The Wickard 025 explicitly rejected
enrlier distinctions eogon m:.onn and indirect effects on i g

*[Elven if appelles's activity be local and though it may not be Bﬁiam a8 commerce, it may still,
whatever its nature, be reached by Congress if it exerts a sub effect on i
and this irrespective of whather such effact is what might at some earlier time have been
defined as “direct’ or ‘indirect.™
The Wickard Court errgn that although Filburn's own ibution to the d d for wheat may have
been trivial ww -R&n that Was not "enough to remove him from the scopo of federal regulation where, as
here, his ion, taken together with that of many others similarly situated, is far from trivial”

Jones & Laughlin Steel, Darby, and Wickard ushered in an era of C Clause jurisprud that
gﬂﬁwggnwmﬁaugg defined authority of Congress under that Clause. In part, this was a
recognition of the great changes that had occurred in the way business was carried on in this country.
wnsgomovhnrn&nuoovgbgonuog ional in nature had b tional in scope. But the

i also refl u Soa that earlier Commeres Clause cases artificially had constrained the
to

thority of Cc

But even thess modern-era precedents which have expanded congressional power under the Commerce
Clause confirm that this power is subject to outer limits. In Jones & Laughlin Stee), the Court warned that
tho scope of the interstate commerce powor "must be considered in the light of our dual system of
government and may not be extended 2o as to embrace effects upon interstate commerce go indirect and
remota that to embrace them, in view of our 1 iety, would effectually obliterate the distinction
between what is national and what is local and create a complately centralized government.” Since that time,
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Thath

a rational basis existed for concludi

the Court has heeded that ing and undertaken to decide
that a regulated activity sufficiently affected interstate commerco

We now turn to Saame. the power on Congress, in the light of this framework, to enact §922(q). The first two

of authority may be .q d of §922(q) is not a regulation of the use of the channels of
interstato commerce, nor is it an t hibit the i transportation of a commodity through
the channels of commerce; nongumwnﬁav be justified as a regulation by which Congress has sought to
protect an instrumentality of interstate commerce or a thing in interstate commerce. Thus, if §822(q) ia to be
gustained, it must be under the third category as a regulation of an activity that sub ially affacts
interstate commerca.

JUSTICE BREYER rejects our reading of precedent and argues that “Congress . . . could rationally conclude
that schools fall on the commercial side of the line." Again, JUSTICE BREYER'S —.»mouw_o lacks any real
limits because, depending on the lavel of gensrality, any activity can be looked upon as commercial. Under
tha dissent's rationals, Congress could just as easily look at child rearing as *fall{ing] on the commercial side

of the line® b it p a “valuable service * , to equip {children] with the akills they need to
survive in life and, more avo&mSE. in the sonwu_boo - io ua not doubt that chw—.nua has n_.ovanQ under
the Commerce Clause to reg that sut ially affect i
commercs and also affect the educational That authority, though broad, does not include the
anthority to regulate each and every wnwao_.. of local schoola.
Admittedly, a do ination whether an intrastate activity is ial or ..Bp«.?%ﬂo
cases result in legal uncertainty. But, o long as C ! authority is limited to those p
in the Constitution, and so long as those dp are intorpreted as wnsuhw uc&an:v. onmo:mgza
outer limits, congressicnal legislation under the C Clause always will *legal rtainty.”
An Chief Justice Marshall stated in McCulloch v. Maryland:
*The [federall g t is acknowledged by all to be one of ted p The pri
that it can ige only the p granted to it . . . is Row universally admitt h.w_._.,.woa
respecting the extent of the p actually ted, is perpetually arising, and will probabl

continua to arise, as long as our system shall exist.

These are not precize formulations, and in the nature of things they cannot be. But we think they point the
é?ngﬂoﬁmongnomgg gcgmguomnaEEwFB—%BnoEFueEuuasuoE

tivity that might, th h repotition elsewhere, substantially affect any sort of interstate commerce.
goﬁ%pn was a local student at a local echool: there is no indication that he had recently moved in
interstate commerce, and there is no i t that his p ion of the fi have any concrets tis to
interstate commerce.

s

.—.or:-.we.uc La.._uwnmﬂoﬂo&mrwco»ov&e» 5.6.- En
that would bid fair to convert congressional authority under the Commerce Clause to a general police power
of tho sort rotained by the States. Admittadly, some of our prior cases have taken long steps down that rond,
giving great deference to congressional action. The broad _E_a:nao in z—u«cp opinions has suggested the
possibility of additional expansion, but we decline here to p d any To me.ac would require m:o
Tude that the Constitution's enumeration of p msngn thing not ted, and
that there never will be a distinction Voniogtrn:nggnaulgbaw»osgg This we are

unwilling to do.

For the foregoing reasons the judgment of the Court of Appeals is Affirmed.

po— —
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The issue in this case is whether the C Clause authorizes Congress to onact a st

that makes it
a crime to possess a gun in, or near, a school. In my view, the statute falls well within the scope of the
commerce power as this Court has understood that power over the last half century.

Applying these pnnuplaa to the caso at hard, we must ask whether Congress could have had a rational basis
for finding a significant (or substantial) connection between gun related school violence and interatate
commerce. Or, to put the question in the language of the explicit finding that Congress mads when it
amended this law in 1894: Could Congress xationally have found that “violent crime in school zones,”

through its effact on the “quality of education,” significantly (or substantially) amcls "interstate” or “foreign
commerce*? As long as one views the not as a "technical ption,” but as "a
practical one,” Swift & Co. v. United Stataes, , the answer to this question must be yes. Numerous reports and
studies-generated both inside and outside government-make clear that Congress could msunnbb have
found the empirical connection that ita law, implicitly or explicitly, asserts.

For one t.h.ing mports, hearingo. and of.her xead!ly available literature maka clear that the problam of guns
in and These report, for that four
percent of American lngh school students (and six percent of inner city high achool students) ¢ carry a gun to
achool at least occasionally; that 12 percent of urban high school students have had guns fired at them: that
20 percent of tbose students have been threatened with guns: and that, in any 6 month period, several

hoolchildren are victima of violant crimes in or near their schools. And, they report that
this wid d viol in schools throughout the Nation significantly interferes with the quality of
education in those schools, Based on roports such as these, Congress obviously could have thought that guns
and learmng are mutually exclisive. And, C could therefore havo found a substantial educational

ble to teach, stud ble to learn*-and concluded that guns near schools

contribute substantially to the size and scope of that problem.

Having found that guns in schools significantly undermine the q\mlity of edmtion in our Nation's
classrooms, Congreas could also have found, given the effect of education upon i and forei,
commerce, that lated viol in and d schools is a commercial, as well as a human, problem.
Education, although far more than a matter ofeeommm. has long been inextricably intertwined with the
Nation's economy. ...As public school enrollment grew in the early 20th century, see Beckor 218 (1998), the
need for industry to teach basic educational kills diminished. But, the direct economic link between basic
education and industrial prod ined. Scholars estimate that nearly a quarter of America's
eeonom zrowt.h in the enrlyyem of this century is traceabla directly bo increased schooling; that

tin *h ital” (through spending on ed investment in “physical capital® by
a raho of almost two to one: and that the ic rot to this & t in education exceeded the .

to tional capital i

'[o]vertholonghanlthe bostwayﬁo encourage the growth ofhlzhwage;obamtoupamde the skills of the
work foree. . . . [Bletter trai more prod enabling a company to become
more wmpehhve and expand.”

Increasing global competition also has made pnmary and secondary education jcally more important.
The portion of the American attribut to international trade nearly tripled between 1950 and
1980, and more than 70 percent ofAmencan made goods now compete with imports.

The economic links I have just sketched seem fairly obvious. Why then i3 it not equally obvious, in light of
thoaehnka. thatamdeapmd. sorious, and substantial physical threat to teachingandleamnga]so

tially th the to which that teaching and learning is inextricably tied? That is to
say, guns in the hands of six percent of inner city high achool students and gun related viclence throughout a
city's schools must threaten the trade and that those school rt. The only tion, then, is
whether the latter threat is (to use the maority's terminology) “substantial.” And, the evidenca of (1) the
extent of the gun related violence smblem. the extent ot‘ the resulting negative effect on classroom learning,
and (3) the extent of the quent negative 1 offects, when taken together, indicate a threat to
trade and that is "substantial.” At the very least, Congress could rationally have luded that
the links are “substantial.”

Citations have been removed purposely to provide ease in reading. Page 3
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Specifically, Oongrosn could have found that gun relatad vi near ths cl posesa
economic threat (l) to ‘consequently inadequately educated workers who must endure low pwing jobs and (2)

to ities an i that might (in today’s " sociaty”) ot! gain, from a well
educated work fom an important commercial advantage, of a kind that location near a railhead or harbor
provided in the past. ...C has written that "the of violent crime in school zones" has

brought about a *dacline in the quality of education” that “has an adverse impact on interstate commerce
and the foreign commerce of the United States.” The violence related facts, the educational facts, and the
economic facts, taken together, make this coriclusion rational. And, becauso under our case law, the
sufficiency of the constitutionally y C Clauss link b a crimo of violence and
intarstate commerco turns simply upon size or degres, those same facts make tha statute constitutional.

To hold this statute constitutional is not to "obliterate" the "distinction of what is national and what is local,”
nor is it to hold that the Commerce Clause permits the Federal Gow to " late any activity that it
found was related to the i ductivity of individual citizens,” to regulate “marriage, divorce, and
child dy,* or to ) anyandall P ects of educati Foronsthxng.thmmtnhhmedatcuxbing
a paxt:mlarls acute t.breat to the edneama.l process—the poagession (and use) of lifs threatening firearms
in, or near, the ck id that I have discussed above unmistakably docurnents the
spenal way in whxch guns and educaﬁon are incompatible, This Conrt has previously recognizad the

sing, di P 1 on i that acts of vi may have, For another thing, the
nnmedmcyaftho ction betw ducation and the nationsal ic woll being is documented by
scholars and accepted by society at large in a way and to a degree that may not hold true for other social
institutions, It must surely be the rare cass, then, thata statute: strikes at conduct that (when considered in
the abstract) seems so d from but which 1ly speaking) has so significant an impact

upon commerce.

In sum, toﬁndihislnzislaﬁonwi&inﬂm scope of the Commerce Clause would permit "Congress .. . to act in
terms of economic . . . realitiea.” It would interpret the Clause as this Court has traditionally interpreted it,
withdxeoxeepﬁonofonamngtumsubuqmnﬂy ted (holding that the power extends "to
all the external concerns of the nation, and to those internal concerns which affect the States generally”);
Upholding this legislation would do no more than simply recogni that Ci had a “rational basis® for
finding a significant connection between guna in or near schools and (thxough their eﬂ'ect on education) the

i te and foreign they threaten. For these I would the jud of the Court
of Appeals. Respectfully, I dissent.
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