Basic background information on the major ideas in the ratification debates of 1787-1788

The following information summarizes some of the arguments presented by opponents of the Constitution (known today as the Anti-Federalists) in speeches, pamphlets, and newspaper articles.

I.   REPUBLICAN GOVERNMENT – ANTI-FEDERALIST
Republican government is the only form of government suited to the United States.  Most writers on republicanism agree that republican government is possible only when the people have roughly the same economic status, pursue similar economic activities, live their lives in similar ways, and have the same religious and moral points of view.  
Writers such as Montesquieu explain that a large republic is contrary to the experience of mankind.  Republican government thrives only in small communities, where people know one another and care about one another’s needs.  This is clearly not the case in the United States.  “The idea of a . . .republic on an average one thousand miles in length and eight hundred in breadth, and containing six millions of white inhabitants. . .is in itself an absurdity, and contrary to the whole experience of mankind.”  
Republican government also requires virtuous citizens who are committed to the common good.  The proposed Constitution does not emphasize the common good.  Instead, it allows people and groups to be selfish and concentrate only on their personal interests, which it controls with checks and balances.  
Moreover, republican government requires the active support of the people.  The government created by the Constitution is too distant from the people to gain this support.  The country will quickly sink into monarchy, then despotism.
See “Centinel” No. 1; “Brutus” No. 1; speech of Melancton Smith at New York Ratifying Convention, June 21, 1787.

II.   FEDERALISM - ANTI-FEDERALIST
The proposed Constitution creates a national, or consolidated, government.  It will destroy the states.  The states are the governments closest to the people and are vital to political liberty.  
The lust for power knows no limits. If the people give the national government great powers, it will always expand and abuse that power.  Four provisions of the Constitution demonstrate its dangerous tendency towards consolidated government.

Article I, section 8, gives Congress the power to levy taxes.  Congress does not have this power under the Articles of Confederation.  Giving Congress the power of the purse makes it dangerously independent of the people.  The power to tax is the power to destroy and creates horrible images of the people being bled dry.  The taxing power of the national government will be used to destroy state governments.  One Pennsylvanian has warned, “. . .the Congress may monopolize every source of revenue, and thus indirectly demolish the state government, for without funds they could not exist.”  

Article I, section 8, also gives Congress the power to raise and support armies.  This is the ultimate means of suppression.  A standing army is “that grand engine of oppression.”  There is no question that the national government will be willing to use that engine.

Article I, section 8, contains two clauses that are especially dangerous.  One is the “general welfare” clause.  Congress can decide that anything is necessary to further the general welfare, and it will seize every opportunity to raise revenue on behalf of the general welfare.  The second dangerous clause is the “necessary and proper” clause.  That clause gives Congress such a sweeping grant of power that there are no logical limits to the powers of the national government.

Article VI contains a “supremacy clause” making laws enacted by Congress and treaties the supreme law of the land.  This clause leaves no doubt: if this system is adopted, the citizens of every state will be forced to surrender all their rights and privileges to the national government.

See “Brutus” No. 1; “Brutus” No. 6
III.   SEPARATION OF POWERS, AND CHECKS AND BALANCES - ANTI-FEDERALIST
The proposed Constitution does not adequately separate legislative, executive, and judicial powers.  Separation of powers is essential for maintaining political liberty.  The blending of powers, such as between the President and the Senate in making executive and judicial appointments and treaties, makes the President and Senate “partners in crime” in pursuit of unlimited power. The blending of powers, which occurs throughout the proposed Constitution, demonstrates a breakdown of checks and balances, and will destroy liberty.  
History demonstrates that no country can remain free when governmental powers are blended.  All the states assured the separation of powers in their constitutions, thereby guaranteeing liberty.  The legislative and executive powers are too closely united in the proposed Constitution.  Where legislative and executive powers are united, either in the same body of magistrates or person, there can be no liberty.
See “Brutus” No. 16; “Centinel” No. 1

IV. THE CONGRESS - ANTI-FEDERALIST
Representatives ought to mix with the people, think as they think, feel as they feel, and know their interests and situations.   The Congress created in the proposed Constitution will be unrepresentative and aristocratic.    This is so for several reasons.

First, one of the first principles of democratic government is annual elections.  The members of the House will be elected only every two years, and Senators stand for election only every six years.  

Second, rotation of office is important to preventing aristocratic government.  By allowing elected officials to be re-elected, without limit, the proposed Constitution invites corruption.  Once men have tasted power, they do not want to give it up, and they become dangerous.

Third, the proposed Constitution provides representation for every 30,000 inhabitants.  It is not possible to adequately represent that many people.  The best form of government is one in which people govern themselves in a town meeting.  Representative government is a substitute for self-government.  Therefore, representatives should act to the greatest possible degree as the individual citizen would act if representing himself.  This is possible only if there are frequent elections and each representative represents a small number of people.

Fourth, a small number of representatives representing large districts or, like senators, representing entire states, will most likely come from the upper classes.  Only the rich will be able to afford to run to election and be motivated to do so.  Very few people from the middle class will choose to run for Congress because the institution will not be staffed by people who have been used to live plain and frugal lives.
Representatives ought to mix with the people, think as they think, feel as they feel, and know their interests and situations. 

See “The Federal Farmer,” October 8-9, 1787; speeches of Patrick Henry at Virginia Ratifying Convention, June 5-7, 1788

V.   THE PRESIDENCY - ANTI-FEDERALIST
At best, a President elected for a four-year term, eligible for re-election, and given all the powers the proposed Constitution gives to the President will be an “elective monarch.”  Once a monarchy is established, the monarch’s family will continue in office for generation after generation.

At worst, the proposed Constitution creates an arbitrary aristocracy.  The President will have the worst characteristics of the British monarchy and the royal governors.
The President will surround himself with those who flatter him, are subservient to him, and do what he wants them to do.  
See “Centinel” No. 1; Pennsylvania Ratifying Convention Minority,  December 18, 1787

VI. THE JUDICIARY - ANTI-FEDERALIST
The proposed Constitution gives unelected judges power for life.  It creates a judicial branch that will absorb and swallow up the judicial systems of the states. 

The national judiciary no doubt will claim the power to declare what the Constitution means (“judicial review”).  The power to declare what the Constitution means belongs to the Congress.  
The Constitution also fails to guarantee trial by jury in civil cases and does not contain adequate protections for those who are accused of crimes.  
The judiciary under the proposed Constitution also is flawed because it is not as independent as it should be from the other branches.  The judges will be too willing to reflect the political biases of those on whom they depend for their power.

“Brutus” No. XI, XII (Part 2) 

VII. THE BILL OF RIGHTS - ANTI-FEDERALIST
The proposed Constitution creates a powerful national government that will have authority directly over the people.  It is true that it protects some rights.  For example, Article I, section 9, prohibits Congress from enacting bills of attainder and ex post facto laws.
However, the Constitution does guarantee other important liberties and rights.  Those rights are protected only in state constitutions.  The lust for power that infects all officeholders will threaten the basic rights of the people.  The proposed Constitution is dangerous to the liberties of Americans because it does not have a bill of rights.  This alone justifies not ratifying the proposed Constitution.

See “John DeWitt” Essay No. 2; Pennsylvania Ratifying Convention Minority, December 18, 1787

VIII. STANDING ARMY – ANTI-FEDERALIST

A standing military is a threat to true liberty. It can be used by the leader to usurp the government. History has also shown in both Rome and Britain that the military is likely to stage a coup. Julius Cesar did just this when he changed Rome from a republic to an absolute despotism. In addition, a large standing army may choose on a whim to negate the wishes of the people and refuse to follow constitutional boundaries.

Although some contend that a standing army is necessary to protect our Western borders, the state militias are currently doing this with success.  The Constitution should include an additional clause that prohibits Congress from raising an army without first bearing witness to a foreign attack. 

There is no real check on the legislature’s power to raise an army. The states themselves cannot stop the Congress according to this Constitution without exciting their own people against Constitutional laws. In essence this supposed check on Congress could actually destroy government. 

See “Brutus” Essay No. 10

The following information summarizes some of the arguments presented in favor of the Constitution by Alexander Hamilton, John Jay, and James Madison using a common pen-name, Publius,                              in a series of essays entitled The Federalist.

I.   REPUBLICAN GOVERNMENT - FEDERALIST
Republican government is possible in a territory as large as the thirteen states, even if the people lack civic virtue.  History demonstrates that reliance on civic virtue in small communities does not work.  Republics have been destroyed because people prefer their own interests to the good of the community.  
The proposed Constitution addresses in a realistic manner the problem of factions.  Factions are groups of people who share interests or beliefs who try to get the government to do what they want, not what is good for the community as a whole.   
In a large republic, people and factions are dispersed over a large territory.  A larger number of people creates greater numbers of factions.  Factions scattered over a large territory will find it impossible to cooperate with one another to form majorities, get the government to do what they want it to do, and obtain laws that are favorable to their own interests rather than the good of the community.  
Furthermore, the system of representation and checks and balances created by the Constitution help to ensure that interests opposed to the good of the community will not be able determine public policy.  Proposals for laws and policies based only on selfish interests are not likely to survive the deliberative process created by the Constitution.

See Federalist No. 9, 10

II.   FEDERALISM- FEDERALIST
The Articles of Confederation led to a crisis in the United States because they created a situation in which the central government had very little authority, making the United States weak in the eyes of other nations and disunited at home.  America needs a national government to deal with problems that are common to all states, as well as in the area of foreign affairs.
The proposed Constitution does not eliminate the states.  Neither does it make the states inferior to the national government on matters that affect only the states and their communities.  Article I, section 8, lists the powers of Congress.  It does not give Congress all legislative power, only legislative power “herein granted.”  All other legislative power remains with the states.  People will always be more loyal to their states than to the national government, because state governments are closest to them.  In a contest between state and national powers, states are most likely to win.  In fact, the greatest problem under the proposed Constitution probably will come from the powers retained by the states, not from the powers of the national government.  
See Federalist No. 9, 37, 46

III. SEPARATION OF POWERS AND CHECKS AND BALANCES- FEDERALIST
It is well understood that the accumulation of all governing powers in the same hands is tyranny.   Republican government therefore requires separation of powers.  Each branch of the government must have a will of its own.  

Each branch also must have the power to resist the efforts of the other branches to exercise powers that do not belong to them.  Merely spelling out the powers of each branch in the Constitution and instructing each branch to exercise its own powers and not to invade the powers of the other branches is not enough.  Each branch of government must jealously guard its powers, check the exercise of power by the other branches, and be able to resist the efforts of the other branches to take away its powers.  
The proposed Constitution achieves separation of powers through a system of shared powers that gives each branch of government the power to check the exercise of power by the other branch.  For example, the executive can check the legislature through the veto power.  The legislative branch can check the executive by overriding a veto with a two-thirds majority vote or by failing to concur in presidential appointments.  

By blending powers, the proposed Constitution assures that each branch will aggressively protect its own powers and make sure that the other branches do not exceed theirs.

See Federalist No. 47-51  
IV. THE CONGRESS- FEDERALIST
Elections every two years for members of the House are sufficient to protect the political liberty and safety of the people.  Two years in office also give representatives an opportunity to get legislative experience without making them dangerously independent of the people’s judgment.
The limited powers given to Congress make it safe to have members of the House represent relatively large numbers of people.  Moreover, if Congress becomes too large, which it would if there were more representatives, the House would be an unwieldy deliberative body.  Large bodies are more likely to respond to the appeal of emotion and be swayed by potential dictators.  

The office of Senator requires more knowledge and greater stability of character.  Therefore, they need to be older and have more experience than members of the House.   Having Senators selected by state legislatures is an important way to assure that the national government is linked to state governments.  It is true that allowing each state to have two Senators was a compromise at the Constitutional Convention.  It was a good compromise.  The composition of the Senate assures that all laws Congress enacts will reflect the will of both the people and the states.  The relatively small size of the Senate will give the government both stability and dignity because Senators will engage in more sober, deliberative debate than is possible in large bodies.   The stability the Senate brings to Congress will be advantageous for both domestic and foreign relations.
See Federalist No. 52, 53, 55, 56, 62-65

V.  THE PRESIDENT- FEDERALIST
The method in the proposed Constitution for selecting the President (the Electoral College) removes the selection of the President from tumult and disorder.  Having the House resolve ties in the Electoral College guarantees that the person selected to be President will have the ability and virtue to serve the country well.

Energy and strength in the executive is essential to protecting the United States against foreign attacks.  It also is essential to the steady administration of the laws, to protection of private property, to the protection of liberty against those with ambitions to destroy personal liberty, and against self-interested faction and anarchy.

Having a single rather than a plural executive is an important strength of the proposed Constitution.  Plural executives are weak executives.  Plural executives also lack responsibility, usually lack secrecy, and they are not decisive.

The President’s four-year term gives the executive a certain independence from the passing whims and opinions of the people.  The people are easily led astray by momentary passions.  A statesman, and especially the executive, should be able to resist fleeting passions and act instead on long-term calculations of the public good.  These same reasons support permitting the President to be re-elected.  Having the President stand for election every four years assures responsiveness to the people.  Being eligible for re-election provides a degree of continuity in administration, which is desirable for both domestic and foreign policy.

The executive power created by the proposed Constitution protects against the risk of monarchy.  The President must stand for election every four years. The Electoral College, which is chosen by the people, assures that the President is a person of wisdom and excellence.  The President is also subject to impeachment, trial, and removal from office if he exceeds his power.  Moreover, the Constitution places many checks on the exercise of executive power.  For example, the President makes treaties and appointments, but they are subject to the advice and consent of the Senate.  Congress can override presidential vetoes.  The system of checks and balances assures that executive power will not be abused.
See Federalist No. 69-72

VI. THE JUDICIARY- FEDERALIST
The proposed Constitution provides for a national judiciary made up of appointed judges who serve lifetime terms during good behavior.  This assures that the judges will be independent.  An independent judiciary is especially important under a constitution that creates a government of limited powers.  Life tenure assures judges who have the knowledge and experience to perform the arduous task of deciding cases and protecting the Constitution.  The appointment process, which involves both the President and the Senate, will guard against foolish appointments. 
As important as it is to have an independent judiciary, the judiciary is the weakest of the three branches.  It has access to neither the purse (controlled by Congress) nor the sword (controlled by the President).  It is therefore the least dangerous of the branches.

The proposed Constitution creates a limited government.  For example, Article I, section 9, prohibits Congress from enacting ex post facto laws.  In practice, the only way to preserve such limitations is through the courts.  It is their duty to declare laws that violate the Constitution null and void.  If courts did not have this power, people’s rights and privileges would mean nothing.

See Federalist No. 78, 81

VII. BILL OF RIGHTS- FEDERALIST
The proposed Constitution protects many of the rights usually mentioned in bills of rights.  These include the guarantee of habeas corpus, the prohibition against ex post facto laws, the guarantee of trial by jury in criminal cases in the state in where the crime was committed, protection for those accused of treason, and the prohibition against titles of nobility.

Bills of rights, such as Magna Carta, usually are limitations on monarchs.  They are not needed in a political system where sovereignty resides in the people and the government is merely the servant of the people.  Moreover, the proposed Constitution delegates only limited powers to the national government.  Other powers remain with the states, or with the people.  Bills of rights in state constitutions can protect the people against the arbitrary exercise of power by their state governments.

Finally, it would be dangerous to try to list all the rights retained by the people.  Listing their rights would imply that the national government had power over anything not listed.  This might cause the national government in the future to assume that it has powers over the people that the proposed Constitution does not give it.

See Federalist No. 84
VII. STANDING ARMY- FEDERALIST

Those who believe a standing army in inherent in the Constitution misunderstand the document. The legislature, periodically elected by the people and representing their interests, has the power to raise armies, not the executive. The legislature cannot appropriate funds for a military for longer than two years at a time.  More importantly, only two current state constitutions prohibit a standing army. The Articles of Confederation did not prohibit a standing army. It is not in our tradition to do so.

In addition, we are now facing great danger from the savages to the West and Britain and Spain’s maritime power in the East.  We cannot be complacent. Using state volunteer militias is impractical for our protection. Our defense is a national and not a state issue. Some states like New York are more exposed to savage attacks and cannot take on the full burden of their own defenses. Plus, state militaries are a danger to liberty, and in any dispute between a state and the national government, the state might be tempted to subvert control of the constitution and attack the federal government. Finally, even though our men were valiant in the Revolution, nearly all will tell you that it was a near impossible effort. We need men trained and ready for battle in case of attack.
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